Dat e | ssued: February 4, 1985 (AGO 85-8)
Requested by: Hugh P. Seaworth, Bismarck City Attorney
- QUESTI ON PRESENTED -

Whet her an ordi nance granting a cable television franchi se and
providing the terns and conditions of that franchise my be referred
to the electors of the city.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that an ordinance granting a cable tel evision
franchi se and providing the terns and conditions of that franchise
may not be referred to the electors of the city.

- ANALYSI S -

North Dakota | aw specifically provides for the enactnent of

ordi nances by cities so as to carry into effect those powers
statutorily granted to such cities. N D.C.C section 40-05-01(1).
One such statutory power granted to cities is the authority to grant
franchi ses and privileges to persons, associations, or corporations.
N.D.C.C. section 40-05-01(57). Such franchises granted by a city
remai n subject to the regulatory powers of the governing body. Id.

North Dakota | aw al so provides authority for the referral of a city
ordi nance to the electors of that city upon the filing of a petition
protesting that ordinance. This authority is found in N.D.C. C
section 40-12-08 which states, in part, as foll ows:

An ordi nance whi ch has been adopted by the governing body of a
muni cipality may be referred to the electors of the
muni cipality by a petition protesting against such ordi nance.

There are no North Dakota cases on the question of whether al

ordi nances enacted by a nunicipality are subject to the power of
referral provided for in N.D.C.C. section 40-12-08. However, this
guestion has occurred in other jurisdictions and has resulted in a
generally accepted rule of law on the referral of nunicipa

ordi nances:

Generally, an enactnment originating a permanent |aw or |aying
down a rule of conduct or course of policy for the guidance of
citizens or their officers or agents is purely legislative in
character and referable, while an enactnment which sinply puts
into execution previously declared policies or previously
enacted laws is adm nistrative or executive in character and
not referable. 42 AmJur.2d., Initiative and Referendum
section 12 (1969).

This general rule of law as to the linitations upon the power to
initiate and refer nunicipal ordi nances was acknow edged and
incorporated in a prior Attorney General's Opinion which held that a
zoni ng ordi nance was an admi nistrative act as opposed to a

| egi slative act. Thus, a zoning ordi nance was not subject to the
referral process. 1981 N.D. Attorney General's Opinion 1.



The rule that only legislative, as opposed to
executive/ adm nistrative, decisions are subject to the initiative and
ref erendum has generally been justified both by the requirenents of
the efficient adm nistration of governnent and by the separation of
powers doctrine.

A charter giving a small group of electors the right to denand
a vote of the people upon every administrative act of the city
council woul d place nunici pal governnent in a straight jacket
and make it inpossible for the city's officers to carry on the
t he public business.”™ Housing Authority v. Superior Court 219
P.2d. 457, 461 (Cal. 1950).

* x %

. the power of the electorate to enact |egislation by the
use of the initiative process is circunscribed by the sane
l[imtations as the legislative powers resting in the

| egi sl ati ve body concerned."™ Mieller v. Brown 221 Cal

App. 2d. 319, 324, 34 Cal. Rptr. 474, 477 (1963).

The crucial test for determning that which is |l egislative and that
which is adm nistrative is whether the ordi nance was one maki ng the

| aw or one executing a law already in existence. 5 E. MQillin,
Muni ci pal Corporations section 16.55, at 213-14 (3d. Rev. Ed. 1969);
Monahan v. Funk 3 P.2d. 778 (Or. 1931). 1In Seaton v. Lackey 182

S.W2d. 336 (Ky. 1944), the Kentucky Supreme Court had before it a
case involving the granting of a bus franchise by a city. The
granting of such a franchise was required by state law. The question
was whet her such an ordi nance was referable to the electors of that
city. The Court concluded that an ordi nance which sinply puts into
execution previously declared policies or previously enacted | aws by
the |l egislative body in question or by a superior |egislative body is
admi nistrative or executive in character and is not subject to the
power of the referendum

Since such action is mandatory >the granting of a franchi se by
the city governing body!, the adoption of such an ordinance
does not lie within the legislative discretion of the board.

It is purely adm nistrative, in conpliance with the direction
of the General Assenbly." |Id. at 339.

In Convention, Etc. v. D.C. Bd. of Elec., Etc. 441 A 2d. 871 (D.C.
App. 1981), the District of Colunmbia Court of Appeals considered the
exi sting case |law on the subject of the referral of city ordi nances
and the determ nati ons of whether such ordi nances were administrative
or legislative in character. After reviewing all of the available
case law, the court made the foll ow ng observation:

The clear pattern that enmerges fromthe case law is that, where
an entity entrusted with executive and/or administrative
functions nerely seeks to carry out a previously adopted

| egislative policy, it is inproper to submit its purely

admini strative decisions to the electorate for their approva
vis-a-vis the initiative or referendum This has been
particularly the case when the | ocal adm nistrative entity



seeks to carry out responsibilities delegated to it by higher
or superior, authority . . . ." Id. at 875.

Wth respect to Bismarck City Ordi nance No. 4025, the subject of the
referral in question, it is clear that this ordinance is enacted
pursuant to the legislative authority provided to the city governing
body by Bi smarck Ordi nance No. 4013 and by the Cabl e Comrunicati ons
Policy Act of 1984, Pub. L. 48-549, 98 Stat. section 2779 (1984).

Bi smarck Ordi nance No. 4025 was enacted to inplenent and execute the
| egi sl ative policies and purposes declared by the city governing
body, by Bismarck city Ordinance No. 4013, as well as the Congress of
the United States, by the Cable Communications Policy Act of 1984,
Supra in the granting of a cable television franchise. As Bismarck
Ordi nance No. 4025 sinply inplements and carries out the previously
decl ared policies and | aws of both the city governing body and the
federal governnent, the ordinance is adm nistrative in character and,
as indicated by the avail able case | aw previously described, is not
subj ect to the power of referendum

The authority to initiate and refer rmnunicipal ordinances is one

provi ded by the Legislative Assenbly of the State of North Dakot a.
Shoul d there be a desire to have the statutes anended so as to
specifically provide for the initiative or referral of ordinances
granting franchises, including those adm nistrative in character, the
Legi sl ature woul d have to pass a statute specifically providing for
such authority within NND.C.C. Title 40.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 54-12-01. It governs the
actions of public officials until such tinme as the question presented

is decided by the courts.
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